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Abstract:

For community and out-of-hospital crisis response to be effective for people with mental ilinesses,
substance use disorders, intellectual and developmental disabilities and other behavioral health related
conditions, there is a need for partnerships, comprehensive protocols, and a range of response options
to meet the needs of the particular crisis. Law enforcement, emergency medical staff, and behavioral
health crisis responders are key stakeholders that could meet these needs. Yet, officer use of force in
these situations remains a significant concern, while safety for responders and others are required,
necessitating considerations of what responses for particular situations are needed. Additionally,
individuals need to have accessible crisis responses, equitably distributed across all neighborhoods
despite varying geographical rural/urban settings and socioeconomic living conditions. Medical issues
pertaining to treatments during crisis responses such as urgent stabilization and initial treatment
engagement, as well as legal issues pertaining to law enforcement response, use of force considerations,
emergency holds and transport of individuals with behavioral health needs, the Emergency Medical
Treatment and Labor Act (EMTALA), and the Americans with Disabilities Act (ADA) must be
contemplated in partnership response development. This paper outlines many of the underlying factors
and provides information and suggestions to improve practices to help move systems in the direction of
meeting these needs.

Highlights:

e Law enforcement and its partners still play a role in crisis response and it is necessary
for police-partners to receive the necessary tools and training to improve practices
while still developing least restrictive responses to crisis.

e Mobile crisis responses have evolved to include numerous models of interdisciplinary
response that will require increased coordination.

e The legal regulation of crisis response, evolving case law, Constitutional requirements,
and federal statutory guidance such as that pertaining to the ADA will help dictate
proper crisis response practices.

e Factors such as medical clearance protocols, less restrictive transportation options, and
no wrong door protocols are needed to divert people in crisis from criminal justice
system and help overcome barriers to accessing care following a mobile crisis response.

e Qut-of-hospital treatment can provide rapid access to care interventions and reduce the
need of costly hospitalizations post-crisis response for some individuals.

e To proactively address workforce shortages, it is critical to nurture the current and
future workforce who may be exposed to all types of traumatic situations in responding
to crises.

Recommendations for Policy Makers, Practitioners and Thought Leaders:

1. Sufficient funding at the federal level for multi-disciplinary crisis responses that can be
sustained and grown over time should be prioritized across populations.
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With the growing need for national standards for behavioral health crisis response,
there should be ongoing consideration of the evolution of coordinated 988 and EMS
standards in the implementation of 988 and related responses.

Out-of-hospital treatment interventions should be explored for specific protocols and
resultant quality analyses and their development should involve multi-disciplinary
perspectives.

Policies for multidisciplinary responses should be built into the crisis delivery system,
including those that address staff safety, public safety, and management and treatment
of high risk encounters that involve volatile individuals who may have means to harm
themselves or others during the encounter, while taking into account Constitutional
rights, the ADA, case law and federal statutes that may play a role in shaping practices.
Mechanisms for transport of individuals in behavioral health crisis should be considered
in a way that reduces reliance upon law enforcement while still upholding principles of
safety.

Technology should be leveraged for the out-of-hospital community mobile response to
maximize access to proper assessment and triage, with the establishment of related
protocols regarding needed parameters for technology utilization.

Research regarding mobile crisis response, types of responders, and outcomes should
be prioritized to help further best practices across communities.

Data collection across sites for mobile crisis responses in its various forms should be
collected with routine governmental reporting for public awareness and quality
improvement across communities and such data should be examined with an equity lens.
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Yet, these types of events happen daily in communities around the world (see Text Box).

Although many people with serious mental ilinesses and substance use disorders do not
end up in these types of dire situations, some do, and when they do, the alignment and
availability of proper responses and resources are critical to alleviate such crises, including the
proper legal authority to intervene if needed. Individuals in crisis may have serious conditions
and even their own trauma histories, requiring responses to be sensitive and skilled on many
levels. Coordinated training for all partners in the response continuum is critical, especially as it
relates to actions that can yield safer outcomes for all.

T he responses needed to manage crisis calls are complex and can be fraught with risk.

Crisis Calls: What May Arise on Any Given Day

Crisis calls are made to call centers 24/7/365. For policymakers working at a distance from the actual calls, it can
be helpful to consider and walk through strategies to address plausible scenarios that might lead to the need to
deploy a crisis response of some type. In the following examples, there may be real concerns about safety to the
responders and to the individual who is the “subject” of the call or others. Each scenario is based on actual
narratives that have been described in clinical contexts with the author:

“Hello! Someone please help me. My son Taylor has a hammer and is banging holes in our walls! He pulled
everything out of the pantry and cans are everywhere and dishes are broken. He keeps thinking that there are
electronic wiretaps in our house and he was hammering our wall to see if he could stop the sounds coming
through. He is yelling at my husband who was knocked to the floor. He is telling him to stay away and is
convinced we are trying to hurt him! Please help! He has schizophrenia and stopped taking his medications 3
months ago after he left the hospital!”

“I’m calling for help! My father has been depressed lately and has been talking about killing himself after he
lost his job. He went to the basement and took a gun- he’s been drinking too. He left the house and headed
toward the woods. I’'m scared!! Please come help!”

“Help! My sister is crying hysterically and is saying she does not want to live! She and her friends were up all
night partying, but she is not well. | think she is on a lot of drugs right now. She sometimes has flashbacks to a
bad boyfriend she just left. And now she has a knife and is cutting herself! | can’t get her to put down the
knifell”

“This is local community mental health calling. One of our clients is barricaded in her apartment. We’ve been
trying to do well-person visits and have her case manager visit her but over the last week she has refused to let
anyone in the apartment. We have reason to believe she is not eating or drinking as she believes her food is
poisoned and that we are trying to harm her. She said something about harming her cat. She will not let us into
her apartment to check on her. We need her brought to the crisis services unit for an assessment, but we
cannot convince her to come with us!

Today, there is an incredible movement in developing crisis response techniques, especially
surrounding the launch of 988, the three-digit number that became available in July 2022 that
simplifies access to the National Suicide Prevention Lifeline and will also serve as a national
behavioral health crisis number. Part of the evolving dialogue around 988 response centers is
about developing strategies that consider which entity or entities should be available to
address the caller’s needs to yield the best outcomes. In this national discourse, issues of
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equity, justice and least restrictive responses have been highlighted. Indeed, the scenarios
above were written to be neutral with regard to the caller’'s demographic information, to serve
as a reminder that proper responses should be available regardless of the individual’s
background, particularly their race/ethnicity, neighborhood, or socioeconomic status. And yet,
if those details were added to the scenarios in the accompanying text box, there may be an
immediate shift in the manner in which the crisis response is provided. Therein lies the need for
clear policy to achieve just and equitable responses for all.

When developing practices that will yield appropriate and improved outcomes, it is necessary
to be aware that in a small percentage of cases, a response that escalates a situation can result
in major catastrophic harm, including the death of the person in distress, responders or
bystanders. When there is imminent risk of harm, officers on the scene may have to the
authority to protect or self-protect, which means using force including lethal force. With that
comes scrutiny and criticism, especially given data that individuals with mental iliness are
disproportionately impacted by officer involved shootings.! And as far as disparities within
those negative outcomes (see Text Box), one study showed that victims of law enforcement
fatal shootings were disproportionately Black, even when unarmed, with about 22% thought to
be mental health related and 18% suspected “suicide by cop” incidents.?

Intersection of Race, Mental Illness, and Law Enforcement

Actions of law enforcement have been increasingly scrutinized partially due to recent and relevant tragic
deaths at the hands of police, including the murder of George Floyd. As a result the “defund police”
movement advocated for sweeping change. As noted studies have shown that with regard to behavioral
health crises, Black persons with mental iliness are more likely to be victims of police officer shootings.?
Disproportionate police contact with Black and Hispanic communities and neighborhoods of poverty has
long been realized. More recently, studies have begun to examine the impact of non-fatal encounters
with police, with one review of the existing research showing that individuals with a prior police
interaction have poor mental health outcomes compared to those without such interactions.* Thus, the
gamut of issues that may involve police need to take into account a range of collateral consequences of
such interactions, and their disparate impacts for persons of color and marginalized communities. This
all comes at the same time as mass shootings and gun violence are also resurfacing in headlines. A
report from Johns Hopkins Bloomberg School of Public Health Center for Gun Violence Solutions
reported that firearm related homicide increased by 35% from 2019 to 2020 and that Black males ages
15 to 34 were 20 times more likely to be a victim of gun homicide.> Bailey and colleagues® raise the bar
higher by noting that there is critical work to be done in communities where there is intense policing
and that violence and injury prevention should factor in patterns of structural racism and the need for
community engagement to improve overall health outcomes. In other words, there are many
intersecting issues related to race, mental illness and interactions with law enforcement and concerns
about injury to people, responders and others on scenes of crises. These will require ongoing attention
as police remain a critical component of the public safety system, all while new multidisciplinary models
of response to behavioral health crises are emerging.
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In addition to concerns about the outcomes for private parties, responses that do not have
proper protections can create untoward injury to professional responders. According to the
Centers for Disease Control and Prevention (CDC), between 2011 and 2015, law enforcement
officers suffered 606 fatal work injuries, with the leading causes being homicides, roadway
vehicle incidents, suicides, pedestrian vehicular incidents and accidental shootings (by self and
others).” This data shows how responders are also at risk of being harmed during crises,
pointing to the need to better understand how they can also be protected while on the scene
especially as behavioral health crises may be increasing and involve potentially new types of
responders, whose safety is also of tantamount importance.

Thus, with the launch of 988, and the myriad community crisis response programs that are
emerging, comes the need for coordination with 911 and public safety responses as a whole.
Because the decision to deploy a particular response is typically made at crisis call centers or
Public Safety Answering Points (PSAPs), the role of that triage or dispatch is critical. The results
of community development in crisis services mean that sometimes the response will include
EMS, behavioral health or law enforcement, or all three sectors will join. Communities all over
the country are developing collaborative response models, and there may be some areas where
additional responses will be folded in, such as peer supports, or even lay responders especially
in rural areas. Yet one study examining 911 call centers by Valazquez and Clark-Moorman from
Pew Charitable Trusts found that 911 call centers lack resources and training to handle
behavioral health crises.® This is all while emergency medical service (EMS) data from Colorado
shows that responses to behavioral health cases increased by 146% from 2011 to 2015,°
suggesting that even before the pandemic the need for additional resources and the
development of best practices was even more imperative. From that initial call, countless
decisions will be made with regard to the nature of the emergency, whether it can be resolved
by phone or if there will need to be deployment of on-the-ground responders, and what types
of responders to include.

Despite the growth of behavioral health and multidisciplinary response teams, there is a lack of
clear data on them to help drive practices that could help improve safety and outcomes. In
addition to seeking more administrative data, rigorous research in these areas is sorely needed.

Although crisis response models are unfolding, by providing a review of the history of
community response and current practices and unique considerations with regard to law and
clinical advances in this paper, it is hoped that policymakers will have greater information from
which to develop mobile crisis responses with best practices. This paper outlines some of
historical development of crisis responders, and then provides considerations for crisis
responses with heightened safety concerns where law enforcement or medical services may be
needed to lend along with behavioral health responders. It then reviews aspects of crisis
services such as transportation issues, medical clearance and other facets important for
consideration of an improved response continuum.
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Historical Lens of Community Responses and the Path to Today’s Landscape

The stigma and fear invoked by images of “men in white coats” and the phrase’s meaning
permeated popular culture with negative connotations. Yet over time, calling for help when
someone is in mental health crisis shifted from those white coat images to ones of blue
uniforms and armed officers.

“Men in White Coats” and Problematic Representations of Access to Care

According to the online resource the “grammarist,” the phrase “men in white coats” is an idiom that is a
reference to an image of psychiatric workers or orderlies dressed in white coats “who descend upon a
psychiatric patient to subdue him to take him to a mental health facility,” thought to have become
popular in the mid-twentieth century.® Two historical references speak to this. For example, one in
1936 noted referenced ‘[running] to the nearest phone to call for the men in the white coats.” 1* And
another from 1938 related to a sports team article in the “Quincy Patriot Ledger” stating...”It’s too bad
that other people have to suffer for the wrong doings of certain people who have been evading the men
in white coats.”? Even today, the expression relates to psychiatric care and coercion in care, as
evidenced by a recent publication out of the U.K. by Dr. George Szmukler, Men in White Coats:
Treatment Under Coercion.*?

As police became the default responders, there was a new wave of interest in helping improve
their work. The Crisis Intervention Team (CIT) model, which was created after a deadly
encounter of police with an individual with mental illness in Tennessee in the late 1990s, is built
on the idea that with select officers given proper training, protocols and locations to take
people, police responses can be improved and yield more favorable and less deadly or injurious
outcomes.!* Although traditional police uniforms conjure up their own images related to
authority and control,*® the CIT approach incorporated the practice of having a special badge
for CIT trained officers that would show that the individual police responder was more “mental
health friendly.” This effort aimed to shift prior notions, but overall policing practices continue
to be questioned with regard to responses to persons with mental illness. Indeed, a 2018 U.S.
Government Accountability Office (GAO) report recorded several Federal law enforcement
challenges in responding to individuals with mental illness and the need to enhance those
responses,'® further indicating how far there is still to go in achieving the goals of quality
community responses with partnerships across disciplines. To that end, Rahr and Rice from the
Harvard Kennedy School comment on the importance of “recommitting American police culture
to democratic ideals”, emphasizing the importance of procedural justice (how people are
treated during encounters with the law), building community trust such as through positive
police contacts all while maintaining officer safety.!’

In the evolution of response to persons with mental illness and the advent of CIT, co-responder,
embedded clinicians, and other multi-disciplinary response models emerged. This created more
advances in developing pathways to better ascertain how to respond to crises with re-imagined
roles rather than the “default” law enforcement response. In addition, progress has been made
in how to best leverage the important role well-trained police can play in certain circumstances,
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and under what circumstances they could join or provide on scene or available back up to
behavioral health responders of other disciplines who might be deployed first.

Although the idea of expanding crisis
response beyond police goes back Roles of Police Related to Crisis Services
decades, in 2017, Abreu and colleagues
introduced to the academic literature and
to policymakers the concept of Intercept
08 as an expansion of Munetz and

Guardian: Under the parens patriae doctrine, the
government’s role includes acting almost as parent in
caring for vulnerable people such as those with serious
mental illness who may be unable to care for

Griffin’s 1996 Sequential Intercept themselves. This is one of the doctrines that provides a
Model*® that put forward the idea of rationale for civil commitment and related procedures.
stepwise approaches to identifying

individuals with mental illness who Warrior: There is also a rationale of “police powers”
became involved in criminal processes that authorizes civil commitment of individuals with
and redirecting them into treatment. In mental illness who are at risk of harm to themselves or

others. This allows police through their governmental
authority to intervene to protect others from harm and
keep people safe.

Abreu and colleague’s review of Intercept
0, they delineate the importance of
community crisis response as a first step

that could decrease the reliance upon law
enforcement. Further, they note the two traditional roles of law enforcement, warriors (for
whom the role entails public safety protections) and guardians (that support vulnerable people
by assisting them with decision-making and helping them take care of their needs) (see Text
Box), and emphasize the important role that this “guardian” of society can play in helping
individuals with mental illness access care.?? By focusing on the roles of participants in crisis
response in engaging individuals and supporting local community mental health crisis
responses, the emphasis can shift toward deflection to treatment at the same time the reliance
on police partnerships continues and can be refined.?!

Beyond police and behavioral health professional responses through mobile crisis and co-
response, emergency medical services has also grown as a field and been an increasing focus of
attention in the behavioral health crisis response continuum. Freedom House was an example
of a community-based medical service that came about and ran in the 1960s and 1970s, run as
a Black community-based enterprise with physicians in Pittsburgh?? that helped foster the
development of professional emergency medical technicians as health care professionals,
creating a model of health care system in which Black and white enterprise work for and
towards community good. Around the time of its emergence, in 1966, President Lyndon B.
Johnson received a white paper entitled Accidental Death and Disability: The Neglected Disease
of Modern Society,?* showing high death rates due to vehicle accidents and recommended
standardized emergency training for rescue personnel including police and ambulance
attendants. This resulted in an early emergency medical technician-ambulance (EMT-A)
curriculum published in 1969,2%* followed by in 1971 a national standard curriculum for EMTs
published by the U.S. Department of Transportation.?> Then in 1973, the Emergency Medical
Services Act produced federal guidelines and over $300 million in funding to develop regional
EMS systems across the United States.
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Since that time, emergency medical personnel have increasingly responded to mental health
problems in out-of-hospital contexts, with one national study of ambulance transports to
emergency departments in the United States showing higher rates of ambulance use between
1997 and 2003 for mental health visits, with 31% of patients arriving by ambulance to an
emergency department for a mental health visit.?® This increased use of paramedics and other
emergency medical service personnel in behavioral health crisis response has called attention
to public debates about whether this is a misuse of paramedic services and whether more could
be done to prevent these emergency calls for mental health issues in the first place.?’

Today, what is clear is that the crisis response space is exciting, complex, and rapidly evolving,
with many more stakeholders weighing in to get responses communities want. Additionally,
there is an ever expanding need to provide access to mental health services to avoid behavioral
health crises in the first place, especially in the context of the human experience with COVID-
19. As both these approaches converge, policymakers are aiming to build a better crisis
response continuum knowing whatever is built must link to 988, and involve coordination with
911 and partnering organizations including EMS, behavioral health systems and police.

System Considerations for 988, 911 and the multidisciplinary team response
landscape: 2022 and Beyond

In Law Enforcement and Crisis Services: Past Lessons for New Partnerships and the Future of
988,28 and in Crisis Services, Meeting Needs, Saving Lives,?® basic models for community
responses for mental health crises invoking different disciplines are described. Given the
growth in this area, an expanded list of examples of available models of community responses
to behavioral health crises is summarized in Table 1.

There has been a proliferation of different models around the country in which
multidisciplinary teams are invoked to respond in a community setting to address crisis calls.
The launch of 988 only makes these models even more of an imperative. In a 2018 publication
of a systematic review of co-responder models seen in the literature, it appeared that articles
from Australia, Canada, the United States and the United Kingdom were more numerous after
2015, and evidenced 19 different “triage models” across 26 articles that met the review’s
criteria.3° The models included 12 ride-along approaches, five involved ride-along and control
room support with remote assistance via telephone or police radio, and six in which the
primary support was via a control room or telephone triage support.3?

States have established community mobile services for families, youth and adults alike. For
example, a non-officer-based general community health response model out of Eugene and
Springfield, Oregon, the CAHOOTS model (Crisis Assistance Helping Out on the Streets)3?
received enormous public attention especially in the wake of the “defund police” movement
and inspired a national movement to build similar services.33 And, like many similar initiatives
around the country, models in Massachusetts34 and Connecticut3? incorporate a youth-focused
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mobile crisis intervention and stabilization responses includingaftercare follow up services with

family partners.

Table 1: Emerging Designs of Community Based Partnership Responses with Law Enforcement,
Mental Health Providers, EMS and Others (see also Crisis Services: Meeting Needs, Saving Lives)

Dispatch-based
behavioral
health supports

Behavioral health specialists work within dispatch call centers to be available to
assist with calls, provide consultation and support of call center workers and
engage in frontline “triage”.

Police-based
specialized police
response

Law enforcement officers who are specifically trained to manage behavioral
health crises and have knowledge of and access to the system to help support
their response.

Police-based
specialized

Typically involves behavioral health clinicians hired by police departments whose
job is to accompany officers on calls where an individual might be in a behavioral

based mental
health response

mental health health crisis or where a behavioral health specialist might be helpful.
co-response
Mental health- Also known as mobile crisis services, where a mental health unit, staff person or

team of staff respond directly at the scene of the crisis; Law enforcement may or
may not jointly and cooperatively appear on the scene.

Health system-
based response

Provided by EMS, Federally Qualified Health Centers, and other health systems
where medical personnel are first responders to behavioral health crises.

Street outreach
workers

Focus on homeless populations and provide specialized responses to manage
crises, refer to treatment and even initiate or provide treatment to people on the
streets.

Peer-based crisis
responders

Individuals with lived experience respond to families or individuals in distress and
connect to other service providers forreferrals. These may be tailored to unique
populations such as veterans, native Americans, and others.

Multi-disciplinary
team responses

Services that bring together medical personnel, behavioral health personnel and
law enforcement to be on scene in a community and provide responses
leveraging each discipline.

Blended and
innovative

Services that involve unarmed officers, peer support collaborations, community
response teams that utilize a combination of efforts of an of the above and
additional models to enhance options for responding.

Other initiatives are unfolding that invoke various disciplines in the responses. Take Texas, for
example, which has grown Multi-Disciplinary Response Teams (MDRT) with the support of
Meadows Mental Health Policy Institute with funding from Pew Charitable Trusts.3® These
teams approach crisis response with a focus on health outcomes, relying upon best-practice
responses to medical emergencies for people with chronic illnesses that invokes a paramedic, a
licensed master’s prepared mental health professional and a law enforcement officer with
advance crisis and mental health training.3” Results of that program have shown some
promising findings, with 40% of 6,679 response contacts also helping link individuals to
community services.®

There is also much literature on the CIT model. For example, one study showed that use of
force, arrests and injuries were infrequent in Colorado after the implementation of crisis
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intervention teams.3? Another study examining police reports from 2003 to 2005 showed that
45% of CIT events involved suicide crisis and 26% involved a threat to others, and that use of
force, while related to the violence potential of the event, was used only in 15% of events
posing serious to extreme risk of violence.4°

Even with these advances, with the transition to 988 that officially began in July 2022, there is
an increased demand for better responses. Thus, it is more critical than ever to examine what
might be best and better practices. In one Canadian rapid review of the literature from 2010
and 2020 comparing outcomes across police, co-responder and non-police models, researchers
found sobering results across 62 articles: studies were observational and lacked control groups,
making findings of low-to moderate quality with potential for bias.*! According to the review,
there was no rigorous evidence to show that CIT models improved crisis outcomes. Co-
responder models showed some improved outcomes compared to police-only responses yet
evidence was mixed. The authors found that non-police models varied significantly across
studies making the data too limited to generalize conclusions, though youth models and crisis
resolution home treatments showed some positive results. Overall, the study highlighted the
critical need for better data and ongoing research to help shape policies and practices for
mobile response models.

Policies will need to be established to achieve best outcomes during multidisciplinary
responses. In the CIT International guidebook,*? policies are recommended related to call-
taking and dispatch role in gathering mental health information, procedures to follow in the
event a CIT officer is unavailable, the on-scene role of the CIT officer when safety is an issue and
when it is not, additional resources available to CIT officers, procedures for voluntary and
involuntary psychiatric evaluations including for children, transport for voluntary and
involuntary psychiatric evaluations, and coordination with receiving centers. They also tackle
issues such as removal of offensive and stigmatizing language from policies, arrest procedures
for persons with mental illness when that is necessary, expected wait times and locations,
reduction in the use of physical and chemical restraints, communication with the individual,
their family and the role of peers, to name a few. Given the trends in crisis response
mechanisms, cross-discipline type protocols and policies are increasingly needed. This is crucial
as the response scene itself can become a place that could get crowded, and response
approaches could vary for different responders. Even in the CIT guidebook, for example, there
are specific provisions how a scene should be controlled, indicating that CIT officers as opposed
to other officers would be lead officers during a mental health call.** With more responders
potentially present, outcomes could be very different depending on how their policies
compliment or contradict each other.

In applying these concepts, consider the fictionalized crisis scenarios depicted above and how
best to approach responses to them. In each of them, there may be a need for a continuum of
responses that takes into account the least restrictive type analysis balanced with safety
consideration. The least restrictive alternative is a term that supports maximizing the autonomy
of the individual until or unless a more coercive, legally authorized approach is warranted for
safety reasons. To that end, the Vera Institute provides a typology of responses along a
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continuum ranging from less to more police involvement that may signal both how much a
community has invested in alternative response types and how a response might best suit the
community’s needs.** Pushing further, but safely, toward behavioral health responders will
help move the needle on least restrictive approaches.

Laws and Regulations Abutting Clinical Practices in Crisis Response

When individuals are in crisis, they may be engaging in what might otherwise be arrestable
offenses. Yet, one of the goals of crisis response is to divert individuals from criminal and
juvenile justice processes and reroute them to treatment whenever feasible. As noted, the
original sequential intercept model addressed the role of police in being able to expand
alternatives to arrest. Yet how these situations play out may also relate to laws, statutes and
practices. For example, it has long been recognized that there is a great deal of discretion for
how officers respond to situations involving individuals with mental illness.* Exceptions to this
discretion generally involve when behavior rises to felony levels, where there is a victim, or
when laws such as domestic violence laws specifically limit officer discretion and require arrest
under some circumstances. With jail diversion and decriminalization, as well as build-out of
crisis stabilization settings and crisis receiving units that are police-friendly, there will likely be
increasing use of mental health services in lieu of police response, arrest and incarceration. This
is one of the goals of programs such as CCBHCs and other services.*®

Case law related to arrestable offenses is also interesting to consider. In the 1960s and 1970s,
some of these issues arose in two major landmark cases that are still relevant today. In the 1962
case, Robinson v. California,*’ a police officer arrested a man who had heroin tracks in his arms,
because at the time there was a statute in California that made it a misdemeanor to be addicted
to narcotics. He was found guilty and sentenced to 90 days in jail. However, his case was
appealed and ultimately heard by the U.S. Supreme Court, which found that it was an Eighth
Amendment violation and considered cruel and unusual punishment to sentence Mr. Robinson
for the status of being addicted to narcotics. Only a few years later, in 1968, the U.S. Supreme
Court was asked to clarify whether it was also cruel and unusual punishment to arrest and convict
someone who was publicly intoxicated by acting in a disorderly manner. In Powell v. Texas,* the
high Court found that the conviction in Texas was able to be upheld as the conviction was based
on Mr. Powell’s behavior that was against the law, not based on the status of being intoxicated.

Today, recognizing the high utilization of criminal processes for individuals with substance use
disorders and co-occurring conditions, states are examining laws that decriminalize possession of
illegal substances. Oregon’s Measure 110, for example, sets up a mechanism to help route
people to treatment in lieu of arrest and incarceration when they are found in possession of
substances that would previously have authorized an arrest.*® In addition, by 2017 approximately
40 states and the District of Columbia had passed expanded Good Samaritan laws that provided
immunity from arrest for individuals who called 911 who were witness to or experiencing an
opioid-related overdose even when they were in possession of illegal substances and
paraphernalia.”® With these laws aiming to decriminalize behavioral health issues, and a goal of
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diverting individuals from criminal and juvenile justice responses, responders on the street will
require greater guidance on what to do with various behaviors that may run afoul of the law but
may be directly related to mental illness or substance use disorders.

There are also several important legal cases that examine police conduct in use of force
situations. This is a very complicated area of jurisprudence, but in one 1989 U.S. Supreme Court
decision, Graham v. Connor,>* the Court looked at the reasonableness of force used by an
officer and determined that the test of reasonableness would include an examination of the
particular circumstances and whether that there would have been probable cause to believe
that there was an immediate threat to the safety of the officer or others. In another case
related to community policing of individuals with mental illness similar to one of the crisis call
scenarios above, City and County of San Francisco v. Sheehan,*? the U.S. Supreme Court heard
arguments regarding a situation in which Teresa Sheehan had an encounter with police. She
had a mental illness and lived in a group home in San Francisco and had threatened her social
worker after he tried to conduct a welfare check. He summoned police for help transporting her
to a facility for a 72-hour involuntary commitment. The police officers entered her room
without a warrant, and she grabbed a knife and threatened to kill them. They withdrew and
called for backup. Not waiting for the backup officers to arrive, they returned to her room with
weapons drawn, she again threatened them with a knife and they in turn shot her several
times. Though she survived, she sued the officers and the city, alleging Fourth Amendment
violations of her right to be free from warrantless search and seizure and violation of the
Americans with Disabilities Act (ADA). With regard to the ADA, the question was whether law
enforcement was required to provide accommodations to a person with mental illness, despite
her being armed and violent, when taking her into custody. As there had been a split in lower
courts on this issue, this case was viewed as a potential game changer for police conduct.
However, the ADA question was unanswered by the Court, given legal technicalities of how the
qguestions were posed to the Supreme Court justices. With regard to the Fourth Amendment
issue, the Justices sided with police indicating the nature of the emergency and potential injury
to the occupant negated the need for the warrant and thus held their use of force was
reasonable under the circumstances described.

Other lower court decisions have found that when there is the direct threat such as seen with a
person with mental illness who has a knife, use of force—even deadly—may not violate the
ADA during a police encounter.”? In another case, the Sixth Circuit Court of Appeals reviewed
the circumstances of an alleged unlawful mental health seizure of a woman they brought to a
hospital in handcuffs and in its ruling the Court noted the insufficient data to justify such a
seizure after her husband had left her home with her firearm and after she had denied being
suicidal when police inquired.>*

Taken together, the case law is replete with examples of the complexities of police encounters
as they relate to individuals with mental iliness. Under the law, there is no carte blanche to use
of force, but it is allowable by police in certain circumstances. In legal cases there is a balancing
test of the given circumstances to understand where and when violations of individual rights
occurred. Issues related to judgments of probable cause for the officer to justify their actions

327



and considerations of the degree of threat the individual may be posing will come into play
where there is litigation against officers with regard to their conduct.

With more and more multidisciplinary teams involved in responses, some of this liability may
spill over to other types of responders, yet it remains to be seen how their liabilities will be
examined by courts, and whether behavioral health responders will be reviewed similar to EMS
in terms of relying upon emergency medical clinical standards of care. There may also be
examination under the lens of laws like the ADA or even the Emergency Medical Treatment and
Labor Act (EMTALA) that requires stabilization before transfer, though EMTALA generally
applies to emergency departments or facilities. It is not unreasonable, however, to imagine that
when CMS funding for crisis response services is sought, some of the provisions of EMTALA
could be developed over time for these out-of-hospital crisis scenarios. This remains to be seen
but does support the imperative to establish best practices in the field and to take into
consideration legal issues when developing policies and protocols for assessing an individual’s
presentation, conduct during a response, and stabilization of an individual’s clinical condition.

Even with additional partners in the crisis response framework, policymakers should
understand that the delicate issues that could be at play if too much emphasis is placed on
decreasing police roles, especially while other services are not yet in place. Such efforts, even
well-intentioned, could lead to unintended consequences, if interpreted to mean law
enforcement is no longer needed for work that society has come to rely upon for ensuring
public safety. Take, for example, the aftermath of House Bill 1310 in Washington, which placed
additional parameters upon police to limit the use of force and to foster the use of de-
escalation strategies when possible.>® It was reported in The Seattle Times that even before the
bill went into effect there were multiple instances of law enforcement taking “hands-off”
stances and not responding as they would have previously when in receipt of calls regarding
people in behavioral health crises.>® With these stories in mind, it is important to ensure that
efforts to expand alternative responses do not also alienate law enforcement, who still have a
critical—even if narrower—role to play in behavioral health crises where significant safety and
security issues arise.”’

Transport of Persons with Mental Illness and Related Laws

As part of a response to a crisis, police may be called upon to transport an individual to a site
where a clinical evaluation can take place or they may execute an involuntary detention or hold.
Mental health laws in each state have provisions related to transport of people with mental
illness and execution of such holds, that generally include liability protections for peace officers
with certain uses of restraint, as well as delineate when and how such restraints can be used.>®>°
State rules and law enforcement departmental policies may further the guidance around these
circumstances. For example, in Michigan, the Mental Health Code indicates that a peace officer
may transport an individual to an approved service program or emergency medical service, and
take them into protective custody “with that kind and degree of force that is lawful for the officer
to arrest that individual for a misdemeanor without a warrant. In taking the individual, a peace
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officer may take reasonable steps to protect himself or herself.”®® Whether an ambulance or law
enforcement transports individuals can depend on many facets of a crisis response.

The use of law enforcement for some of these functions has recently been called into question.
For example, a recent national survey by the Treatment Advocacy Center found that in 2017 the
costs associated with transporting people with mental illness by law enforcement were significant
with 21% of officer time spent transporting individuals with mental illness, and risked further
criminalizing the people being served.®! Moreoever, transporting people with mental illness by
law enforcement often involves the use of handcuffs and police vehicles, and this can create
stigma, shame and humiliation for an individual who is not under arrest but is instead
experiencing a behavioral health crisis. Mental Health America has noted concerns about children
with mental health needs and advocated that they should not be handcuffed while being
transported in the community—especially out of school— and that prior to use of any restraint,
respondents should use de-escalation techniques and work with support systems to promote
voluntary agreement with transport to avoid restraints all together.®? Although Non-Emergency
Medical Transport (NEMT) is a benefit provided by CMS when an individual beneficiary requires
transportation to and from medical appointments, some advocates are considering NEMT
alternatives with regard to transportation to crisis stabilization units. This may be effective,
especially as they may not be considered “emergency” sites like emergency departments and
thus may not invoke billing like an ambulance transport in an emergency setting. Without
appropriate alternatives settled, the default response can become law enforcement transports.
With workforce shortages among EMS, and the problematic nature of law enforcement as a
default mode of accessing needed transport for persons in crisis, use of NEMT may become an
important option to consider for those situations that would allow for this.

Discussion about transports has catalyzed some innovation. In Virginia, an Alternative
Transportation Sub-Group of the Mental Health Crisis Response and Emergency Services
Advisory Panel Interim Report from October 2016 3 reviewed processes in the state including
transportation of individuals to an emergency evaluation, temporary detention transports
following a medical clearance and assessment of need for such detention, post-commitment
transports and discharge transports. From that work, Virginia recently rolled out a whole
framework of new approaches for transporting individuals on Temporary Detention Orders.%*

Oklahama is another state that has focused on transport of persons with mental illness. In
2021, the Governor of Oklahoma signed into law a bill that requires direct transport by law
enforcement to a mental health facility within 30 miles for those in mental health crisis, and
require that the Department of Mental Health and Substance Abuse Services to provide
transport themselves if there is no facility within 30 miles.®® This has shifted many transport
responsibilities to behavioral health providers from what had recently been the work of law
enforcement.

Transportation activities for individuals in mental health crisis require an additional layer of
scrutiny and could lead to refinement of functions, eliminating the need for particular first
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responders spending time needlessly on transportation type functions that could be
accomplished in different ways. Alternative strategies such as those that are destigmatizing and
utilize the least amount of coercion and restraint should be maximized.

Clinical Considerations for Out-of Hospital Care

Traditionally emergency medical first responders administer protocols, such as CPR, or initiate
medications under the control of a medical authority at an emergency scene to save a life. With
decreasing criminalization and efforts at jail diversion, there will be increasing need to be able
to manage complex behaviors in community settings that could correlate to any number of
conditions, including those that might be best suited for immediate psychiatric or behavioral
health treatment intervention beyond de-escalation or linkage supports. There will also be a
growing need to be trauma-informed and responsive to people who have trauma histories,
given that the behavioral health populations have high rates of exposure to adverse childhood
experiences and trauma.

Some out-of-hospital treatments have resulted in considerable controversy especially when it is
thought that law enforcement is making clinical decisions, such as the use of Ketamine, which
was associated with use of force situation and untimely death of Elijah McClain.®® This resulted
in professional organizations®” and leading academicians calling attention to the risks of police
involvement in medical decisions and the need to re-examine the risk-benefit ratio of Ketamine
with regard to quelling agitation versus the risk of it causing respiratory suppression. 8

Nonetheless, just as CPR was established as a community-based life-saving response, with
careful attention to proper protocols, there will likely be evidence-based expanded activities to
help get treatment to people in behavioral health crisis who need it when they need it—even in
home with a mobile crisis response. Especially in children’s behavioral health, there is a great
deal of discussion about initiating and continuing “stabilization services” post immediate
response.® In general emergency response circles, there has been increasing exploration of
what specific treatment interventions could be administered on scene to help improve
outcomes overall for people’s underlying conditions. For example, some EMS systems are
exploring whether to induce treatments for opioid use disorder beyond overdose prevention,
such as through initiatition of treatment medications like buprenorphine.’® As another
example, an emerging protocol called PsySTART® (Psychological Simple Treatment and Rapid
Triage) is a real-time triage and case management behavioral health tool for emergency
medical responders to address pediatric behavioral health crises or during traumatic events.”*
Other avenues for very early in-the-field interventions might some day involve addressing
individuals with first episode psychosis, bipolar disorder, and other conditions. This could
include the benefit of a virtual psychiatric review and recommended initiation of some
treatment on the streets with those first responder multidisciplinary teams. With the exciting
developments of mobile crisis response, the possibilities for early, proper engagement and
initiation of treatment and linkage to ongoing care are plenty.
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Medical Clearance and No Refusal Policies

With multiple potential responders resolving crises on the scene and determining whether to
transport individuals to alternative sites for further evaluation and stabilization, two additional
areas of concern will need attention.

First is the question of whether the individual is medically appropriate for a site other than a
hospital. There is a growing body of research regarding the concept of “medical clearance” or
“medically stable for transfer” determinations. With emergency department overcrowding,
many states have identified that protocols for medical clearance are creating part of the delay,
as sending and receiving facilities debate back and forth about whether an individual has
received adequate medical screening to be sent to a facility that has fewer medical services
than the emergency department. Potentially unnecessary and costly testing of patients was
identified in four out of five emergency department visits in one study.’? A national effort to
examine medical clearance practices found that the evidence supported history, physical
examination, vital signs and mental status examinations as the minimum necessary elements in
the evaluation of psychiatric patients.”3

Some states have adopted protocols related to medical clearance being promoted for
statewide uptake. Take Michigan, for example, where state leaders are currently pursuing
acceptance across all hospitals of the MI-SMART protocol,’* which was developed through a
comprehensive process involving a review of the literature, an environmental scan of several
states and their processes, and multiple convenings of an advisory group consisting of
psychiatrists, emergency medicine physicians, nurses, administrators and others. In this
protocol, a standard assessment form, the SMART form’>provides a rubric of items to review as
the basic medical clearance protocol, which can then flag items such as neuroimaging, other
medical assessments, or lab tests needed for further review before the medical provider can
determine an individual as medically stable for transfer. Similar approaches have been
recommended and described in the literature.”®

Second, to serve anyone at anytime, it will be important to have the ability to allow anyone to
enter for immediate screening at the crisis stabilization site. Even if upon evaluation it is
determined that the individual warrants a different level of care, the idea of a “no refusal
policy” is critical to the successful “warm handoff” from a community mobile responder or law
enforcement to a crisis evaluation point of contact. Arizona’s Crisis Response Center is a great
example of a system that adopted a “no wrong door” approach. If an individual is brought to
the facility by law enforcement officers, the clinical staff will help evaluate the patient to ensure
their stability before they determine where the person may need to go next.”” Without security
on site but with well-trained staff, they accept all comers and believe this helps decriminalize
individuals whose behavioral health conditions may exhibit themselves with extreme behaviors.
Consistent with SAMHSA’s National Guidelines for Behavioral Health Crisis Care Best Practice
Toolkit promulgated in February 2020, the idea of the program is that they can serve anyone at
anytime.”® These types of policies are important to promulgate as programs roll out across the
country (see Text Box).
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Community Partnership Considerations: Partnership Development Including Policy and
Protocol

As noted in prior publications on behalf of NASMHPD, Cops, Clinicians, or Both? Collaborative
Approaches to Responding to Behavioral Health Emergencies’ and Law Enforcement and Crisis Services:
Past Lessons for New Partnerships and the Future of 988,% the authors emphasize the key ingredients of
successful responses rest in community partnerships. Though the partnerships are critical, without an
amalgamation of training, policies and protocols that take into account the various responders involved
in a community, there could still be the potential for a response that runs afoul and becomes unsafe for
all. Such protocols and trainings are starting to emerge, such as through SAMHSA’s numerous playbooks
that lay a foundation of instruction from dispatch to responder.8! But just like in the development of
EMS standards, there will likely need to be ongoing development in these areas to help drive practices
across disciplines as more is learned about the actualities of the various mobile responses.

Workforce Needs and Concerns

The largest potential impediment within the plans for improved crisis services is the ubiquitous
and multidiscipline-impacted workforce shortage. In a field where there can be high burnout
and trauma given the intensity of mobile responses working in high-risk scenarios, it is critical to
attend to the needs of the workers, build a quality workforce, and give them the tools they
need to be successful. Addressing issues of trauma are necessary, as exemplified in
communities like Miami, Florida that established a peer network and trauma responsive
supports for its officers.®? Furthermore, disparities in care delivery and in workforce members
can create additional layers of chronic stress as structural racism compounds everyday stress
and responses. Nurturing a workforce and helping them build increasingly with the concepts of
posttraumatic growth baked into organizational planning may be helpful in this regard as was
highlighted in one review examining pandemic-driven considerations to enhance such growth.3

Conclusions and Future Directions

In the scenarios above, one could imagine their unfolding in any number of ways, from
escalation and tragedy to de-escalation and return to safety with linkage to ongoing treatment.
With police and others each playing critical roles in the mix of responders, policymakers would
do well to consider these scenerios as they build out protocols and avenues for response across
different regions and for different partners who might be called to respond. Even though they
are likely only a small percentage of what 988 will receive in its call lines, they are nonetheless
some of the most vexing scenarios that will require due diligence for proper responses that are
equitably applied across populations. Future activities will necessitate increasing standards
development for protocols. More robust data collection and research related to what happens
with calls received and triaged through dispatch, what happens on the scene out-of-hospital,
and what happens with transport on the way to other places, will be needed to develop better
responses. The 988 call centers and linked service delivery system will undoubtedly require
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increasing collaboration and systems networking with 911, other partners, and community
members who have a vested interest in favorable outcomes for all.

This is a pivotal time in the field of behavioral health crisis response with much at stake. It is
important that the build-out of various crisis response models, and the incorporation of law
enforcement when needed, is successful. Taking stock of successes as well as near misses and
examining “failures” are necessary components and must occur to continue to improve quality
along the way. This paper aimed to lay out some foundational principles and background while
highlighting areas for consideration to help in the development of the enhanced services of
tomorrow. The current momentum for crisis service innovations and improvements can be
leveraged to help policymakers and administrators move their staff and their systems to make
available the right responses at the right time. For the sake of people who are at their most
vulnerable during a behavioral health crisis, leveraging this momentum is critical and the time
to do sois now.
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